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OPINION

The Petitioner, James L. Feenin, pleaded guilty to one count of especially aggravated
kidnapping and to one count of aggravated rape. Pursuant to a negotiated plea agreement, the trial
court sentenced the Petitioner to nineteen years incarceration for each count and ordered that the
sentences be served concurrently. The Petitioner subsequently filed a pro se petition for post-
conviction relief. Counsel was appointed to represent the Petitioner in the post-conviction
proceedings, and an amended petition was filed. Thetrial court conducted a hearing and issued an
order denying the petition for post-conviction relief, and this appeal ensued.



The Petitioner contends on appeal that he received ineffective assistance of counsel at the
time he entered his guilty pleas and that, as a result, his guilty pleas were not knowingly and
voluntarily entered. Specifically, he challenges the adequacy of counsel’s investigation into the
accuracy of potential DNA evidence. The Petitioner allegesthat counsel failed to obtain (1) copies
of the Tennessee Bureau of Investigation forensic DNA case file, including notes and forms
documenting the results of the testing; (2) statistical calculations made to reach the frequencies
reported with the DNA results; (3) copies of the electropherograms generated inthe DNA analysis,
and (4) acopy of thetechnical protocolsand frequency databases utilizedin the analysis of thiscase.
Having reviewed the record in this case, we conclude that the Petitioner was not denied effective
assistance of counsel at the time he entered his guilty pleas and that his guilty pleas were entered
knowingly, intelligently, and voluntarily. Therefore, we affirm the judgment of thetrial court.

|. FACTUAL BACKGROUND
A. PLEA AGREEMENT

Thetranscript of the Petitioner’ s guilty pleareflects his agreement as to the accuracy of the
following allegations. On July 16, 1998, Linda Parker, the victim in this case, went shopping at a
Wal-Mart located at Charlotte and Old Hickory Boulevard in Nashville, Davidson County,
Tennessee. Asshereturnedto her car, the Petitioner approached her. Brandishing agun, he entered
the victim’'s car and ordered her to drive to various locations throughout Davidson County.
Eventually, the Petitioner had the victim park the car behind astore. He ordered her into the back
seat, removed her clothing, and raped her. After therape, the Petitioner drove the victim’svehicle
back to Wal-Mart and | eft her bound and gagged in the car, from which shewas | ater able to escape.

B. POST-CONVICTION HEARING

At the post-conviction hearing, the Petitioner presented the testimony of Sergeant Phillip
Sage and Officer Kenneth Sutherland, who described in general termsthe physical evidencethat was
discoveredinthiscase and the proceduresused in processingthat evidence. Thistestimony revealed
that as part of the State’ sinvestigation, aMedical Legal Examination (MLE) was performed on the
victim. A vagina swab from the MLE revealed both semen and sperm. The victim explained that
she had engaged in consensua sex with her husband the night before the rape. The only DNA
evidence obtained from the MLE was that of the victim. An examination of the victim’s vehicle
yielded afingerprint on the outside of the car and semen stainsin the back seat. Thefingerprint was
examined by the Tennessee Bureau of Investigation’s Crime Lab and was found to be a match with
the Petitioner. The seat covers werenot initialy tested for DNA evidence, but were instead stored
in awarehouse.

Although the victim was unable to identify the Petitioner in a lineup, the fingerprint
identification provided grounds for an arrest. A warrant was then issued for a sample of the
Petitioner’ s blood to be tested against the DNA samples removed from the crime scene. Initidly,



DNA testswere performed on avaginal swab obtained during the victim’s MLE and on articles of
the victim’s clothing.

At the time of the post-conviction proceedings in this case, defense counsel had been
practicing law withthe M etro Davidson County Public Defender’ s Officefor approximately thirteen
years. At the post-conviction hearing, counsel stated that she had investigated the Petitioner’s case
thoroughly and discussed several defenseswith him. Counsel testified that after she was appointed
to the case, she learned that at a lineup conducted prior to her appointment, the victim was unable
toidentify the Petitioner. However, she stated fingerprintslifted from the victim’ svehicle matched
those of the Petitioner. Counsel stated that sheinvestigated how many fingerprint matches had been
found. Shelearned that twenty-one or twenty-two printsfound on the victim’ s vehicle matched one
of the Petitioner’ sfingerprintsand that other prints matched fingerprintsfrom two of the Petitioner’s
other fingers.

Defense counsel testified that the Petitioner refused a blood test after the crime, and law
enforcement officials therefore obtained a search warrant for a sample of the Petitioner’s blood.
Counsel stated that she did not challenge the search warrant because she saw no groundsto support
such achallenge. Shereported, however, that she did file amotion to suppress statements made by
the Petitioner in an interview with police officers. She stated that thetrial court denied the motion,
refusingto redact portionsof the Petitioner’ sstatement inwhich hediscussed sexual encounterswith
two women other than the victim in this case who were aso unknown to him.

ThePetitioner told counsel that he coul d not have deposi ted the sperm found duringtheM LE
because he had had a vasectomy ten years earlier and was unable to produce sperm. In an effort to
utilizethispossibledefense, counsel made an ex parte motion requesting fundsto havethe Petitioner
examined, and the trial court granted the motion. Defense counsel stated that she obtained the ex
parte ordersto avoid disclosing to the State her theory of the case. The examination confirmed that
the Petitioner was unable to produce sperm. However, defense counsel was aware that the victim
told the physicianswho performed the ML E that shehad engaged inconsensual intercoursewith her
husband on the night beforethe rape. She stated that shedid not request a separate DNA test for the
victim’'s husband because the victim’s consensual partner was likely the source of the sperm.

Defense counsel further testified that she had been involved in fifteen to twenty cases
involving DNA evidence and that she had a fundamental understanding of the subject matter.
Defense counsel reported that upon the Petitioner’ s request, she recommended that the stains found
on the seat covers be compared to the Petitioner’s DNA sample. Defense counsel advised the
Petitioner that if the sample were a match, it would be strong evidence against him. While some
tests were inconclusive, one of the seat cover samples matched the Petitioner’s DNA profile.
Defense counsel specified that only onein 546,000,000 peoplewould have had such aDNA profile.
Defense counsel testified that once the Petitioner’s DNA was recovered from the seat covers, she
no longer believed the case to be “triable.” She explained, “I did not feel that [this] would be a
triable case, since we would be arguing that this woman, who was in her fifties and married and a
schoolteacher, happened to go to WaMart oneafternoon and willingly engaged inintercoursein her
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car with a stranger. . . . | just did not think that we could convince ajury.” Counsd advised the
Petitioner that the DNA match, coupled with thefingerprint evidence and the Petitioner’ sstatements
to police that he had sexual encounters with two different unknown women, would probably lead
to hisconviction. Defense counsel did not challenge the DNA evidence or subject it to peer review
because she “had no reason to think that the results would be different.”

Defense counsel testified that although the Petitioner never admitted his guilt to her, he
decided that it wasin hisbes interest to submit aguilty plea. Counsel reported that she believed the
plea agreement that she obtained on behalf of the Petitioner was one year |ess than the presumptive
sentence. She stated that she engaged in much negotiation for the pleaagreement and believed it to
be a good agreement. However, counsdl testified that she informed the Petitioner that he faced
possible consecutive sentencing.

The Petitioner maintained that he did not rape the victim in this case. He testified that
defense counsel visited him gpproximatdy six times, “maybe a couple more,” to discuss his case.
He stated that they discussed items obtained through discovery. The Petitioner claimed that the
“time frame” surrounding the crime “didn’t really add up.” He testified that defense counsel told
him that she could argue that the encounter between the Petitioner and the victim was consensual.
He also maintained that he initially wished to proceed to trial, but he admitted that he changed his
mind after learning that there had been a positive DNA match.

The Petitioner denied being informed prior to his plea of any DNA tests that were found
“inconclusive.” He stated that after he entered his plea, he requested that defense counsel forward
him acopy of all DNA reportsin hiscase, and when hereceived the materials, helearned for thefirst
time that some tests were inconclusive. He insisted that had he been informed of the inconclusive
tests, he would not have pled guilty. The Petitioner further complained that his attorney did not
sufficiently explain DNA anaysisto him.

The Petitioner testified that he did not recall discussing with his attorney whether she should
request tests on the seat covers from the victim's car. He could not recall whether he and his
attorney discussed having independent DNA testing performed on items recovered as evidencein
his case; he stated that he did not recall defense counsel “explaining to [him] that [he] had that
option.”

The Petitioner maintained that he did not feel that he was fully apprised of all of the facts of
the case when he entered his plea of guilty, and he stated that he therefore did not enter his plea
knowingly. He stated that on the date of his plea, he was “scared and ignorant.” Nevertheless, he
stated that when he entered his plea, he believed that it was in the best interest of hisfamily. The
Petitioner admitted that upon entering his pleas, he stated that he understood the chargesagaing him
and the consequences of pleading guilty. The Petitioner also admitted that when he entered hisplea,
he stated that the charges weretrue and offered an apology for the crimes. However, he maintained
that he apologized to the victim only because he felt he had to apologize in order to receive a



sentence of nineteen years. He admitted that his attorney did not “le[a]d him” to offer an apology
or to liein court.

1. ANALYSIS

In his petition for post-conviction relief, the Petitioner argues that his trial counsel was
ineffective and that as a result, his guilty pleas were not knowingly and voluntarily entered. The
Petitioner claimsthat hewasready to go totrial, but changed his mind when he was confronted with
the DNA evidence. The Petitioner claims that his defense counsel presented him with only the
positive results, not theinconclusive ones. He maintainsthat had he known about the inconclusive
results, hewould not have pled guilty, but proceeded totrial. The Petitioner also arguesthat defense
counsel should have subjected the DNA evidence to independent analysis.

In order to obtain post-conviction relief, a petitioner must show that hisor her conviction or
sentence is void or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.
§840-30-203. The petitioner bears the burden of proving factud allegationsin the petition for post-
conviction relief by clear and convincing evidence Id. § 40-30-210(f). A post-conviction court’s
factual findings are subject to ade novo review by this Court; however, we must accord thesefactual
findings a presumption of correctness, which is overcome only when a preponderance of the
evidenceiscontrary to the post-conviction court’ sfactual findings. Fieldsv. State, 40 S.W.3d 450,
456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject to apurely de novo
review by this Court, with no presumption of correctness. Id. at 457. The Tennessee Supreme Court
has held that the issue of ineffective assistance of counsel isamixed question of law and fact and,
as such, is subject to de novo review. Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Articlel, Section 9 of the Tennessee Constitution.
1d.; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Thisright to representation includes the
right to “reasonably effective” assistance. Burns, 6 SW.3d at 461. In reviewing a claim of
ineffective assistance of counsel, this Court must determine whether the advice given or services
rendered by the attorney arewithintherange of competence demanded of atorneysin criminal cases.
Baxter, 523 SW.2d at 936. To prevail on aclaim of ineffective assistance of counsel, a petitioner
must show that “counsel’s representation fell below an objective standard of reasonableness,”
Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this performance prejudiced the
defense, resulting in afailure to produceareliable result. |d. at 687; Cooper v. State, 849 SW.2d
744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, apetitioner must show areasonable
probability that, but for counsel’s unreasonable error, the fact finder would have had reasonable
doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695. Thisreasonable probability must
be “sufficient to undermine confidence in the outcome.” 1d. at 694; see also Harris v. State, 875
S.W.2d 662, 665 (Tenn. 1994).

When evaluating anineffectiveassistanceof counsel claim, thereviewing court shouldjudge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. a 690; State v. Mitchell, 753 SW.2d 148, 149 (Tenn. Crim.
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App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at thetime. Strickland, 466 U.S. a 690; Cooper, 849 SW.2d a 746; Hellard v. State,
629 SW.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance.” Burns, 6 SW.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980).

This standard also applies to clams arising out of the plea process. Hill v. Lockhart, 474
U.S. 52, 58 (1985). To saisfy the requirement of prejudice in a case involving a guilty plea, the
petitioner must demonstrate areasonable probability that, but for counsd’ serrors, he or she“would
not have pleaded guilty and would have insisted on going to trial.” Id. at 59.

There must be an affirmative showing in the record that a guilty plea was voluntarily,
intelligently, and knowingly given beforeit wasbe accepted. SeeBoykinv. Alabama, 395 U.S. 238,
242 (1969); State v. Pettus, 986 S.W.2d 540, 542 (Tenn. 1999). Moreover, the defendant must be
made aware of the significant consequences of such aplea. Pettus, 986 S.W.2d at 542; Blankenship
v. State, 858 S.W.2d 897, 904 (Tenn. 1993). A pleaisnot voluntary if it results from ignorance,
misunderstanding, coercion, inducements, or threats. Blankenship, 858 SW.2d at 904. Theissue
iswhether the pleas represented avoluntary and intelligent choice among the alternative courses of
action open to the defendant. North Carolinav. Alford, 400 U.S. 25, 31 (1970).

In the present case, the post-conviction court concluded that the appellant received the
competent assistance of counsel and that he consequently entered his pleas knowingly and
voluntarily. The trid court made the following findings concerning the Petitioner’s guilty plea:

[T]he Court finds that the trial court asked the [P]etitioner
whether he had any defenses and/or any other matters that he wished
toraisetha he had not been ableto raise or discusswithtrial counsel.
The[P]etitioner was a so advised that he could have ajury tria inhis
case. Thetranscript reflectsthat the [ P]etitioner answered that he had
an opportunity tofully discusshiscasewith [counsel]. Thetranscript
further reflectsthat the [P]etitioner acknowledged his understanding
of hisrighttoajury trial and further acknowledged that he was awvare
that he was waiving that right.

Thetranscript also reflectsthat afactual basisfor the pleawas
read into the record by the State. The [Pletitioner clearly
acknowledged that the set of facts given by the State were true and
correct and he also extended his apologies to thevictim. The record
isclear that the plea of guilty was entered knowingly and voluntarily
by the [P]etitioner. The Court finds that there is no evidence in the
record to indicate that trial counsel’s performance resulted in
prejudice to [P]etitioner.



Thetrial court aso concludedthat “the[P]etitioner hasnot carried hisburden concerningany further
action that should have been taken by trial counsel regarding the DNA evidence.” As the court
observed, the Petitioner did not dispute that his DNA matched the sample taken from the victim’s
vehicle, but only took issuewith the number of inconclusive results obtained before the match was
found.

After athorough review of the record, we conclude that the preponderance of the evidence
is not contrary to the post-conviction court’s findings of fact. We agree with the post-conviction
court that defense counsel conducted asufficient investigation of the proof against the Petitioner and
that the Petitioner hasfailed to demonstrate that additional appropriate action should havebeentaken
by trial counsel regarding DNA evidence. Defense counsel testified that she had a fundamental
understanding of DNA testing and had no reason to believe that an independent analysis would
produce different results.

Furthermore, the Petitioner has failed to prove that counsel’ s representation fell below an
objective standard of reasonableness. Counsel’s performance was well within the range of
competence demanded of attorneys in criminal cases. The Petitioner has failed to prove that he
received ineffective assistance of counsel in this case. Furthermore, we have concluded from our
de novo review that the Petitioner entered his pleas voluntarily, knowingly, and intelligently.

Accordingly, we AFFIRM the judgment of the post-conviction court.

ROBERT W. WEDEMEY ER, JUDGE



